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 1.  TIME:  9:00   CASE#: MSC15-00678 
CASE NAME: JOHNSON VS. VOSS 
HEARING ON MOTION TO ENFORCE SETTLEMENT PURSUANT TO CCP 664.6 
FILED BY MICHAEL F. JOHNSON 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00524 
CASE NAME: ENRIQUE RAMIREZ VS. STEVEN E. DIAZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY STEVEN E. DIAZ 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY OMID BAHRAMI 
* TENTATIVE RULING: * 
 
Defendant Omid Bahrami-Daghigh (“Defendant”) moves for summary judgment, or, in the 
alternative, summary adjudication of each cause of action (the “MSJ”) contained in the 
complaint filed by plaintiff Mojdeh Salehomoum (“Plaintiff”). The Court rules as follows on the 
MSJ. 
 
Legal Standard 

CCP sections 437c(o) and 437c(p)(2) supply the standard for deciding the MSJ. 

Section 437c(o) says: 

A cause of action has no merit if either of the following exists: 

(1) One or more elements of the cause of action cannot be separately 
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established, even if that element is separately pleaded. 

(2) A defendant establishes an affirmative defense to that cause of 
action. 

 Section 437c(p)(2) says: 

For purposes of motions for summary judgment and summary adjudication: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if the party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to the cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the allegations or denials of its pleadings to show that a triable 
issue of material fact exists but, instead, shall set forth the specific facts showing 
that a triable issue of material fact exists as to the cause of action or a defense 
thereto. 

As the moving party, Defendant bears the burden of persuasion that there is no triable issue of 
material fact and that Defendant is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Defendant’s initial burden is to come forward with 
evidence to make a prima facie showing that there is no triable issue of material fact, where the 
material facts are determined by the pleadings. (Aguilar, supra, 25 Cal.4th at p. 850; 
Fisherman’s Wharf Bay Cruise Corp. v. Super. Ct. (2003) 114 Cal.App.4th 309, 320). 

If Defendant meets that burden of production, the burden shifts to Plaintiff to make a showing 
that there is a triable issue of material fact. (Id.) There is a triable issue of material fact if, and 
only if, the evidence would allow a reasonable trier of fact to find the underlying fact in favor of 
Plaintiff in accordance with the applicable standard of proof. (Aguilar, supra, 25 Cal.4th at p. 
850.) 

First Cause of Action: Breach of Oral Contract 

Statute of Limitations 

Defendant contends that the cause of action for breach of an oral contract is barred by the 
statute of limitations. (MSJ 5:26-27, Heading B; Notice of Motion 2:11.) The statute of limitations 
applicable to a breach of oral contract action is two years from the breach. (CCP section 339.) 

It appears that the crux of the alleged contract here is a purported agreement between Plaintiff 
and Defendant that they would share in expenses while cohabitating, and account to each other 
for those expenses. There are various components of that purported agreement. 

$100,000 Loan to Ellie Sepassi 

The MSJ says that the loan to Sepassi was made “around the year 2000,” and cites a fact for 
this contention. (MSJ 6:15-16; UMF 11.) It then says, in a conclusory fashion, that the statute of 
limitations “had long passed by the time [Plaintiff] filed her complaint in 2016.” Perhaps, but the 
MSJ fails to identify the date of the breach of any oral contract associated with the Sepassi 
Loan. Absent knowing the date of the breach, the Court cannot compute the date the limitations 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/03/19 

 
 

- 3 - 

period expired, and so cannot grant summary adjudication on the basis of the statute of 
limitations. 
 
Likewise, there are no facts in the separate statement concerning the date of the breach. And, 
of course, because the date of the breach is not stated in the separate statement, it does not 
exist for purposes of summary adjudication. United Community Church v. Garcin (1991) 213 
Cal.App.3d 327, 337 (both the court and the opposing party are entitled to have all the facts 
upon which the moving party bases its motion plainly set forth in the separate statement; the 
moving party is held to strict compliance with the procedural requirements of summary 
judgment); Lewis v. County of Sacramento (2001) 93 Cal.App.4th 107, 115-116 (the undisputed 
material fact must appear in the separate statement or be disregarded); Scripps Clinic v. Super. 
Ct. (2003) 108 Cal.App.4th 917, 929 (moving party failed to identify employee status of treating 
physicians as undisputed fact in separate statement and therefore was not permitted to argue 
that status in support of summary judgment). 

Looking at UMF 13, it appears that Defendant potentially takes the position that the statute of 
limitations defense is established by some form of preclusion (whether it be issue preclusion, 
claim preclusion or otherwise). Of course, Defendant has made no cogent argument concerning 
preclusion, other than attaching an order. This fails to meet Defendant’s initial burden. 

The Court may not grant summary adjudication that fails to dispose of an entire cause of action. 
Because Defendant has failed to carry the initial burden with respect to at least one aspect of 
the breach of contract action (i.e., the Sepassi Loan), at least part of the breach of contract 
cause of action is viable. Accordingly, summary adjudication is inappropriate. 

As to the first cause of action for breach of contract, the MSJ is denied.  

Second Cause of Action: Dissolution of Partnership and Accounting 

The Notice of Motion indicates that the grounds for summary adjudication with respect to the 
second cause of action are that Plaintiff possesses all the records necessary to perform an 
accounting, that there are no profits from Nova to share, that with respect to the Hollywood 
property, there is no agreement and the statute of limitations has run, and that 2354 Diablo is 
the subject of another suit where the Court has “tentatively determined that Dr. Navid Bahrami 
has a probability of prevailing on his claim that he owns the property.” (Notice of Motion 2:15-
22.) 

Statute of Limitations 

The Notice of Motion says that “with respect to the property in Hollywood … the statute of 
limitations has run.” (Notice of Motion 2:18-19.) Once more, the MSJ fails to even hint at the 
date the purported breach related to the property in Hollywood occurred. The Court cannot 
compute the date the limitations period expired if it does not know the date the purported breach 
occurred. Likewise, the Court cannot discern from the papers filed by Defendant when any 
purported duty to provide an accounting arose, and as such cannot compute the date the 
limitations period related to a claim for a breach of a duty to provide an accounting expired. 

The MSJ fails to carry its initial burden with respect to the statute of limitations related to the 
second cause of action. 
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2354 Diablo 

Assuming, arguendo, that Defendant is correct that the Court has “tentatively determined that 
Dr. Navid Bahrami has a probability of prevailing on his claim that he owns the property,” what is 
missing is any argument or authority that such a state of affairs would require a summary 
adjudication of Plaintiff’s second cause of action. The standard Dr. Bahrami was required to 
meet to obtain the tentative ruling Defendant references in the Notice of Motion is a far cry from 
the standard Defendant must meet to secure summary adjudication. 

Defendant also argues, in a total conclusory fashion, that Plaintiff’s “claims in this case [related 
to 2354 Diablo] should be dismissed to avoid a multiplicity of actions.” Again, there is no 
explanation or authority provided as to why these claims should be dismissed on this ground. 
And in any event, summary adjudication is not a vehicle that can be utilized to dismiss “claims.” 
The Court cannot grant summary adjudication if its order would not fully dispose of a cause of 
action. 

The MSJ fails to carry its initial burden to demonstrate how or why Defendant is entitled to 
judgment as a matter of law with respect to the second cause of action. 

Third Cause of Action: Quantum Meruit 

In its brief discussion of why Plaintiff is not entitled to recovery for household services on a 
quantum meruit theory, there is not a single citation to an undisputed material fact. The Court—
and Plaintiff in attempting to prepare an opposition—is left to guess at what facts support the 
argument being made and what evidence establishes those facts. 

The Court declines to do the work Defendant should have done in preparing the MSJ. 

As to the third cause of action, no facts are cited to support the argument, and as a result, the 
MSJ fails to meet its initial burden with respect to the third cause of action. 

Fourth Cause of Action: Breach of Fiduciary Duty 

Defendant provides some authority to support the contention that merely being in a marriage 
does not support the existence of a fiduciary duty. 

However, the MSJ then concedes that being business partners could support the existence of a 
fiduciary duty (MSJ 10:3-9), but then fails to cite a single fact or provide any authority to negate 
any of the elements of the cause of action. Instead, Defendant says “She [Plaintiff] has failed to 
show that Defendant took proceeds of Nova Dental belonging to Plaintiff for himself.” (MSJ 10:7-
9.) Of course, that is not remotely the standard relevant to summary adjudication. Defendant 
needed to negate an element of the cause of action. Simply accusing Plaintiff (“[i]f anyone 
breached any duty, it was Plaintiff that [sic] did so”) without citation to any evidence is 
insufficient. 

Once more, the section of the MSJ devoted to the breach of fiduciary duty cause of action cites 
to not one single fact. The Court will not hunt through the evidence or the separate statement in 
an effort to determine what is relevant here; that was Defendant’s task in preparing the MSJ. 

The MSJ has failed to meet its initial burden with respect to the fourth cause of action. 

Sixth Cause of Action: Partition 

This is yet another section of the MSJ that fails to cite even a single fact in support of its position 
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(apparently, that the partition action must be dismissed due to a failure to join the lienholders). 
The Court declines to take up an advocacy role on behalf of Defendant and do what Defendant 
refused to do, which was connect relevant undisputed facts to the contentions being made in the 
memorandum of points and authorities, to enable the Court to find that Defendant was entitled 
to judgment as a matter of law. 

The MSJ has failed to meet its initial burden with respect to the sixth cause of action. 

Conclusion & Order 

The MSJ is denied in its entirety. The submission from Defendant was woefully inadequate, and 
did not meet its initial burden. As a result, the burden never shifted to Plaintiff to produce any 
evidence to demonstrate a triable issue of material fact, and the MSJ must be denied. 
 
 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B JONES 
HEARING ON MOTION TO WITHDRAW STIPULATION TO DISCOVERY REFEREE 
FILED BY SHANNON B. JONES LAW GROUP, INC., SHANNON JONES 
* TENTATIVE RULING: * 
 
The Court has granted Justice Rivera’s request to be relived as Discovery Referee in 
this matter.  Appear on October 4, 2019 at 8:30 a.m. to choose a new Discovery Referee. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TERENCE CHEN M.D. 
* TENTATIVE RULING: * 
 
Continued to January 9, 2020 at request of moving party. 
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 6.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO  4th Amended COMPLAINT 
FILED BY PACIFIC WEST COMMUNITIES, WILLIAM SPANN 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to October 17, 2019. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION TO STRIKE 4th Amended COMPLAINT 
FILED BY PACIFIC WEST COMMUNITIES, WILLIAM SPANN 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to October 17, 2019. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00736 
CASE NAME: EVANS VS. CAMBRIDGE REAL ESTATE 
HEARING ON MOTION TO COMPEL VERIFIED RESPONSES TO REQUEST FOR 
PRODUCTION  /   FILED BY CAMBRIDGE REAL ESTATE SERVICES, et al. 
* TENTATIVE RULING: * 
 
Granted.  Verified responses to each request shall be served by October 24, 2019.  Sanctions 
awarded as requested in the amount of $956 to be paid by that date. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 
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 9.  TIME:  9:00   CASE#: MSC18-01058 
CASE NAME: NARAYAN VS. NARAYAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY INDAR NARAYAN 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00253 
CASE NAME: GUZMAN VS. CITY OF BRENTWOOD 
HEARING ON MOTION FOR DISCOVERY OF POLICE OFFICER PERSONNEL RECORDS 
FILED BY JENNIFER GUZMAN 
* TENTATIVE RULING: * 
 
Granted as to each of the categories set forth in the Conclusion section of Plaintiff’s Reply Brief 
(pgs. 4-5).  Pursuant to Evidence Code §1045, production shall be limited to complaints 
concerning conduct occurring less than five years before the event that is the subject of this 
litigation, with the exception of any matters deemed not confidential pursuant to the recent 
amendments to Penal Code §832.7.  Production shall be made following in camera inspection 
by the court and shall be subject to the proposed protective order submitted by Defendant City 
of Brentwood, except that such order shall be modified to reflect that the documents may be 
viewed by Plaintiff and her retained experts in this case. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

11.  TIME:  9:00   CASE#: MSC19-00833 
CASE NAME: VONGTHAVADY VS. KASDAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated.  The court will internally calendar a check of the file for receipt of dismissal in 90 days. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 
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12.  TIME:  9:00   CASE#: MSC19-00833 
CASE NAME: VONGTHAVADY VS KASDAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00894 
CASE NAME: RAYMOND D. SMITH  VS.  THOMAS T. McCORMICK 
HEARING ON MOTION TO COMPEL CONTRACTUAL ARBITRATION & STAY ACTION 
FILED BY THOMAS T. McCORMICK, McCORMICK LAW FIRM 
* TENTATIVE RULING: * 
 
            Defendants Thomas T. McCormick and McCormick Law Firm’s Motion to Compel 
Arbitration is granted and the court proceedings are stayed pending the completion of 
arbitration. 
 
 Plaintiffs Raymond D. Smith and Raymond D. Smith, Inc. bring this action for legal 
malpractice against their former attorney, Defendant Thomas T. McCormick and the McCormick 
Law Firm.  In February 2017, Plaintiffs and Defendants entered into a legal services agreement, 
whereby McCormick substituted in to represent Plaintiffs in a property dispute action brought 
against him by his sister, Marlene Smith in the case of Smith v. Smith. Contra Costa Case No. 
C15-00305. 
 
  Plaintiffs allege Defendants’ handling of the Smith v. Smith case fell below the 
applicable standard of care.  Plaintiffs also allege Defendants intentionally put their own financial 
interest ahead the clients, billing over $130,000 from February 2017 to November 2017.  
Plaintiffs filed this action for Legal Malpractice, Intentional and Negligent Misrepresentation, 
Fraud, Breach of Contract, Intentional and Negligent Infliction of Emotional Distress, Unfair 
Business Practices, and Accounting. 
 
  Pursuant to Code of Civil Procedure § 1281.2, Defendants Thomas McCormick and 
McCormick Law Firm (collectively, “McCormick”) bring this motion to compel arbitration. Code 
Civ. Proc., § 1281.2 provides that when none of the statutory exceptions apply, “On petition of a 
party to an arbitration agreement alleging the existence of a written agreement to arbitrate a 
controversy and that a party to the agreement refuses to arbitrate that controversy, the court 
shall order the petitioner and the respondent to arbitrate the controversy if it determines that an 
agreement to arbitrate the controversy exists.”  
 
 Here, the Fee Agreement contained an arbitration provision. The arbitration provision 
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covers “any dispute in regard to our [McCormick’s] representation [of Smith]…” as well “billing 
and malpractice claims,” and “shall be resolved by binding arbitration before a qualified judicial 
arbitrator…”  (McCormick Decl. ¶ 7.)  The arbitration provision is broad enough to cover the 
claims in Plaintiffs’ complaint. 
 
 Defendants assert they have met their burden of “proving the existence of a valid 
arbitration agreement by the preponderance of the evidence.”  Engalla v. Permanente Med. 
Group, Inc. (1997) 15 Cal.4th 951, 972.) The burden shifted to Plaintiffs to show a statutory 
exception to arbitration. Plaintiffs cannot meet their burden of proving any of the legally 
cognizable grounds to avoid arbitration. (CCP § 1281.2(a)-(d).)   
 
  Defendants McCormick contend that both Smith and Raymond D. Smith, Inc. are bound 
by the arbitration agreement.  Mr. Smith signed the Fee Agreement, which contains the 
arbitration provision, on behalf of himself and his corporation. (McCormick Decl. ¶ 5.)  Plaintiff 
Raymond D. Smith signed the Fee Agreement containing the arbitration agreement as “Pres. Of 
RDS, Inc.”  (McCormick Decl., Exh. A.)  Defendants argue that even if Plaintiff’s corporation is a 
non-signatory to the arbitration agreement, the Court may grant the motion because the doctrine 
of equitable estoppel applies.  “When a plaintiff brings a claim which relies on contract terms 
against a defendant, the plaintiff may be equitably estopped from repudiating the arbitration 
clause contained in that agreement.” (JSM Tuscany, LLC v. Superior Court (2011) 193 
Cal.App.4th 1222, 1239.)  Here, the claims against Defendants arise out the legal 
representation provided by Defendants pursuant to the Fee Agreement, which contains the 
arbitration provision. 
 
 Plaintiffs oppose the motion to compel arbitration on the ground the third-party litigation 
exception under CCP § 1281.2(c) applies. CCP § 1281.2(c) provides the court shall order 
arbitration if it determines that an agreement to arbitrate the controversy exists, unless it 
determines that: “A party to the arbitration agreement is also a party to a pending court action or 
special proceeding with a third party, arising out of the same transaction or series of related 
transactions and there is a possibility of conflicting rulings on a common issue of law or fact.”   
 
 Plaintiffs maintain Raymond D. Smith, Inc., a separate legal entity, never entered into an 
arbitration agreement with the Defendants. McCormick’s letter for Engagement Agreement for 
Legal Services, sent on or about December 22, 2016, did not mention or address Raymond D. 
Smith, Inc. (Smith Decl., Exh. A.)  Raymond D. Smith, Inc. never agreed to embark in any 
arbitration or give up its rights to have its grievances heard by a court of competent jurisdiction. 
If Raymond D. Smith, Inc. pursues it claims against McCormick in court, there is a possibility of 
conflicting rulings between the court proceeding and the arbitration proceedings.   
 
 Additionally, Plaintiffs argue that Defendants waived the right to arbitration. Defendants 
filed a cross-complaint with this court in this pending court action.  In the allegations, Defendants 
made judicial admissions that this court has jurisdiction over their cross-complaint and that 
venue is proper in Contra Costa County. 
 
   Plaintiffs’ arguments are without merit and the motion to compel arbitration should 
granted for several reasons. First, Defendants have met their burden by “proving the existence 
of a valid arbitration agreement by the preponderance of the evidence.”  Engalla v. Permanente 
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Med. Group, Inc. (1997) 15 Cal.4th 951, 972.)  Plaintiffs do not dispute that an arbitration 
agreement exists.  Their only dispute is that one of the plaintiffs is not a party to the agreement 
and should be bound by the arbitration agreement. 
 
  “Public policy favors arbitration as an expedient and economical method of resolving 
disputes, thus relieving crowded civil courts. (County of Contra Costa v. Kaiser Foundation 
Health Plan, Inc. (1996) 47 Cal.App.4th 237, 244.)  “‘Although California has a strong policy 
favoring arbitration [citations], our courts also recognize that the right to pursue claims in a 
judicial forum is a substantial right and one not lightly to be deemed waived. [Citations.] 
Because the parties to an arbitration clause surrender this substantial right, the general policy 
favoring arbitration cannot replace an agreement to arbitrate. [Citations.]”  (Benaroya v. Willis 
(2018) 23 Cal.App.5th 462, 468-469.)      
 
 However, “A party cannot be compelled to arbitrate a dispute that it has not elected to 
submit to arbitration.”  (County of Contra Costa v. Kaiser Foundation Health Plan, Inc. (1996) 47 
Cal.App.4th 237, 244.) In essence, an action to compel arbitration is a suit in equity to compel 
specific performance of that contract. (Ramirez v. Superior Court (1980) 103 Cal.App.3d 746, 
751.) 
 Here, even assuming Raymond D. Smith, Inc. is a nonsignatory to the Fee Agreement, 
which contains the arbitration provision, the Court finds that under the circumstances, the 
motion to compel arbitration should be granted.  “[T]here are six theories by which a 
nonsignatory may be bound to arbitrate: ‘(a) incorporation by reference; (b) assumption; (c) 
agency; (d) veil-piercing or alter ego; (e) estoppel; and (f) third-party beneficiary’ [citations].” 
(Benaroya v. Willis (2018) 23 Cal.App.5th 462, 469.)   
 
 “Courts applying equitable estoppel against a signatory have ‘looked to the relationships 
of persons, wrongs and issues, in particular whether the claims that the nonsignatory sought to 
arbitrate were intimately founded in and intertwined with the underlying contract obligations.’ 
[Citation.]”  (JSM Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 1222, 1238, internal 
quotations omitted.)  Court have found the same analysis applies when a non-signatory plaintiff 
is suing. “There is no reason why this doctrine should not be equally applicable to a 
nonsignatory plaintiff. When that plaintiff is suing on a contract—on the basis that, even though 
the plaintiff was not a party to the contract, the plaintiff is nonetheless entitled to recover for its 
breach, the plaintiff should be equitably estopped from repudiating the contract's arbitration 
clause.”  (JSM Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 1222, 1239-1240.)  "He 
who takes the benefit must bear the burden." (Civ. Code, § 3521.)”  (NORCAL Mutual Ins. Co. v. 
Newton (2000) 84 Cal.App.4th 64, 84.)  All of Plaintiff Raymond D. Smith, Inc.’s causes of action 
against McCormick seek to enforce the benefits of the underlying Fee Agreement, which 
contains the arbitration provision. The claims are based on the same facts, which are 
intertwined with and inherently inseparable from the obligations under the legal representation 
contract.   
 Secondly, “A nonsignatory to an agreement to arbitrate may be required to arbitrate, and 
may invoke arbitration against a party, if a preexisting confidential relationship, such as an 
agency relationship between the nonsignatory and one of the parties to the arbitration 
agreement, makes it equitable to impose the duty to arbitrate upon the nonsignatory.” (Westra v. 
Marcus & Millichap Real Estate Investment Brokerage Co., Inc. (2005) 129 Cal.App.4th 759, 
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765.)  Here, there is little doubt of the pre-existing relationship between Raymond Smith and 
Raymond D. Smith, Inc. (“RDS, Inc.”) 
 
 A recent case has narrowed Westra, but even under that case, the Court may compel 
RDS, Inc. to arbitration.  In, Jensen v. U-Haul Co. of Cal. (2017) 18 Cal. App. 5th 295, the court 
held, “[T]he proper inquiry is not only whether there is any sort of preexisting agency relationship 
with one of the signatories to the arbitration agreement—whether employer-employee, or 
another form of agency—but also whether that preexisting relationship is of such a nature that it 
supports a finding of ‘implied authority for [one of the signatories] to bind [the nonsignatory] by 
their arbitration agreement.’ (Contra Costa, supra, 47 Cal.App.4th at p. 243.)”  (Jensen v. U-
Haul Co. of California (2017) 18 Cal.App.5th 295, 303.)  “Every California case finding 
nonsignatories to be bound to arbitrate is based on facts that demonstrate, in one way or 
another, the signatory's implicit authority to act on behalf of the nonsignatory.” (Jensen v. U-Haul 
Co. of California (2017) 18 Cal.App.5th 295, 304.)    
 
 Here, Plaintiffs have not presented nay evidence that Smith had no authority to bind 
RDS, Inc.  In fact, the agreement was signed by Smith as president of RDS, Inc. 
 
 Plaintiffs’ waiver argument has no merit. “A party who resists arbitration on the ground of 
waiver bears a heavy burden… and any doubts regarding a waiver allegation should be 
resolved in favor of arbitration….” (St. Agnes Medical Center v. PacifiCare of California (2003) 
31 Cal.4th 1187, 1195.) The California Supreme in St. Agnes reviewed the factors to be 
considered in determining whether a party has waived the right to compel arbitration:    
  

 ‘(1) whether the party’s actions are inconsistent with the right to arbitrate; 
(2) whether “the litigation machinery has been substantially invoked” and the 
parties “were well into preparation of a lawsuit” before the party notified the 
opposing party of an intent to arbitrate; (3) whether a party either requested 
arbitration enforcement close to the trial date or delayed for a long period before 
seeking a stay; (4) whether a defendant seeking arbitration filed a counterclaim 
without asking for a stay of the proceedings; (5) “whether important intervening 
steps [e.g., taking advantage of judicial discovery procedures not available in 
arbitration] had taken place”; and (6) whether the delay “affected, misled, or 
prejudiced” the opposing party.’ ”  
 

(St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196.)    
 
 Plaintiffs’ Opposition does not address these factors and none are found.  Here, 
Defendants have taken no action inconsistent with the intent to compel arbitration.   
Defendants’ motion to compel is granted and court proceedings are stayed pending arbitration. 
 
Sanctions 
 Defendants’ Motion for sanctions is denied.  Defendants requested sanctions in the 
amount of $5,000 pursuant to CCP § 128.5.  The motion is defective as Defendants have not 
properly filed a separate motion and failed to abide the 21-day safe harbor period. 
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Plaintiffs’ Request for Judicial Notice 
 
 Plaintiffs request the Court to take judicial of the following: 

1. Cross-Complaint by Defendant McCormick 
The Court takes judicial notice of the existence of this document in the Court’s file. 
 
 
Clerk’s Entry of Default 
 
 The Court notes that an Entry of Default was entered against Defendants on June 17, 
2019, after the Motion to Compel was filed arbitration. A defendant may file a petition to compel 
arbitration in lieu of an answer. (CCP § 1281.) The Clerk’s Entry of Default was in error and is 
hereby vacated. 
 
***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00894 
CASE NAME: RAYMOND D. SMITH  VS.  THOMAS T. McCORMICK 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to April 1, 2020 at 8:30 AM in Dept. 33 for status of arbitration.  
 
***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

15.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON MOTION TO STRIKE UNVERIFIED ANSWER OF DEFENDANT VICTOR 
RECENDIZ 
FILED BY DOUGLAS LEE, DIANNE LEE 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion to strike the unverified answer of Victor Resendiz, sued as Victor 

Recendiz, is granted.  (See, Code Civ. Proc., § 446, subd. (a) [“w]hen the complaint is verified, 

the answer shall be verified”].)  Defendant shall file a properly verified answer within 15 days 

after plaintiffs file any further amended complaint, as provided in the Court’s ruling on defendant 

David Cardiff’s demurrer. 

 The Court encourages defendant to seek the assistance of counsel. 
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***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON MOTION TO STRIKE 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
Defendant’s motion to strike portions of plaintiffs’ Complaint is denied as to plaintiffs’ claims for 
punitive damages, restitution, attorney fees, and treble damages.  The motion is otherwise 
granted with leave to amend.  Plaintiffs shall file any further amended complaint on or before 
November 7, 2019.  The basis for this ruling is as follows. 
 
A. Defendant’s Status As An Unlicensed Contractor.   
 
 A-1. Defendant’s Argument Lacks Merit. 
 
Defendant argues that plaintiffs’ Complaint shows on its face that defendant was a licensed 
contractor.  This forms the basis for most of defendant’s sub-arguments in support of striking 
specific requests for relief from the Complaint.  The Court finds that defendant’s argument lacks 
merit. 
 
Defendant relies on two exhibits to the Complaint: Exhibits “B” and “E.”  Neither exhibit supports 
defendants’ argument. 
 
Exhibit “B” is the parties’ construction contract.  Plaintiffs attached this contract not only in 
support of their breach of contract causes of action, but also to illustrate one example of 
defendant making the allegedly false representation that defendant maintained workers’ 
compensation insurance. 
 
Defendant’s argument is that, by attaching the contract, plaintiff is impliedly adopting and 
ratifying defendant’s allegedly false representations set forth within the contract — defendant’s 
representation that he was covered by a workers’ compensation policy.  This argument is 
completely without merit; the Complaint cannot fairly be construed as both seeking damages for 
and ratifying defendant’s allegedly false representations. 
 
Exhibit “E” is a document from the Contractors State License Board.  This document 
demonstrates that defendant sought and obtained an exemption from the requirement to 
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maintain workers’ compensation insurance, effective April 17, 2014.  Defendant does not 
dispute in the reply memorandum that he has renewed this exemption on an annual basis.  The 
document is dated February 2019, and is fully consistent with plaintiff’s legal theory, 
as discussed below. 
 
Plaintiff’s theory that defendant was an unlicensed contractor relies on the Wright decision.  
(See, Wright v. Issak (2007) 149 Cal.App.4th 1116.)  In this decision, the Court of Appeal found 
that a contractor who under-reported payroll thereby failed to obtain adequate workers’ 
compensation insurance, and accordingly, the contractor’s license was deemed automatically 
suspended.  (Id., at 1121.)  The Wright decision would apply a fortiori to the case at bar, where 
defendant allegedly did not merely under-report his payroll but obtained an exemption from the 
requirement of obtaining workers’ compensation insurance by advising the CSLB that he had no 
employees.  Plaintiffs’ allegations must be taken at face value; the Court cannot take judicial 
notice of a policy provided to plaintiff during discovery.  If plaintiff’s allegations prove correct, 
defendant’s license was automatically suspended during the time of the subject construction 
work. 
 
Defendant’s citation to the Loranger decision is easily distinguishable.  (See, Loranger v. Jones 
(2010) 184 Cal.App.4th 847, 849].)  The Court of Appeal in Loranger summarized its decision as 
follows: 
 
In this case we consider whether a licensed contractor who has a policy of workers' 
compensation covering his employees, who uses a subcontractor not knowing he is unlicensed 
and knowingly employs his 13-year-old son and his son's friend, who do not have work permits, 
as well as another person who does not have a contractor's license, to help perform 
construction work, is likewise subject to the sanctions of section 7031, subdivisions (a) and (b), 
because of an automatic suspension under section 7125.2.  We conclude in this situation there 
was no automatic suspension of the contractor's license in effect.  We shall affirm the trial 
court's judgment awarding damages to the contractor. 
 
(Id., at 849.)  The decision is distinguishable because in Loranger the contractor had a policy of 
workers’ compensation insurance covering his employees, and in the case at bar, defendant 
allegedly did not.  Further, in the case at bar plaintiffs allege that all work was performed by 
defendant’s employees, and no work was outsourced or delegated. 
 
On this last point, plaintiffs are admonished as follows.  Plaintiffs allege in another part of the 
Complaint that defendant did use subcontractors: this is part of plaintiffs’ fraud theory.  While 
generally a party may plead in the alternative, this is not true when the pleading is verified.  
Plaintiffs shall bear this rule in mind when drafting any further amended complaint. 
 
 A-2. Plaintiff’s Causes of Action. 
 
Plaintiffs seek disgorgement of all sums paid to defendant under section 7031, subdivision (b) of 
the Business and Professions Code.  This statute authorizes such relief when a contractor is 
unlicensed. 
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While plaintiff’s Complaint does not show on its face that defendant was a licensed contractor, 
as defendant argues, the Court has nevertheless stricken all claims for relief 
based on defendant’s alleged status as an unlicensed contractor.  This is because none of 
plaintiff’s nine current causes of action is a proper vehicle for such relief.  The remedies 
available under plaintiff’s current causes of action are damages and injunctive relief: there is no 
statutory cause of action for disgorgement under section 7031 of the Business and Professions 
Code. 
 
Plaintiffs are given leave to add a statutory cause of action for disgorgement, and to allege in 
the alternative that defendant under-reported his payroll — an allegation necessary to invoke 
the Wright decision and that is not currently in the Complaint.  It appears that what may have 
happened is that defendant procured workers’ compensation insurance for certain employees 
who handled some aspects of his business, but not for other employees who worked on 
construction projects.  Finally, if plaintiffs are alleging that defendant did not have the proper 
type of license, and that is why he should be deemed an unlicensed contractor, plaintiffs shall 
allege that theory more clearly in any further amended complaint. 
 
B. Punitive Damages. 
 
Defendant moves to strike plaintiffs’ claim for punitive damages.  The Court denies the motion 
as to this claim because the Court has overruled defendant’s demurrer to plaintiffs’ two causes 
of action for intentional fraud, and punitive damages may always be claimed in such causes of 
action.  (Civ. Code, § 3294, subd. (c)(3).  See, Stevens v. Superior Court (1986) 180 Cal.App.3d 
605, 610-611.)  Further, the Court has overruled defendant’s demurrer to plaintiff’s cause of 
action for financial elder abuse.  (See, Welf. & Inst. Code, § 15657.5, subd. (d) [“[n]othing in this 
section affects the award of punitive damages under Section 3294 of the Civil Code”].) 
 
C. Injunctive Relief. 
 
Plaintiffs seek to enjoin defendant from making the allegedly false representation that defendant 
has adequate workers compensation insurance.  Defendant’s motion is granted as to the 
corresponding language in the Complaint, because plaintiffs have not shown that they suffered 
injury in fact arising from the allegedly false representation, and so has not shown that they 
have standing to seek public injunctive relief.  (See, McGill v. Citibank, N.A. (2017) 2 Cal.5th 
945, 959.)  And plaintiffs have not demonstrated the need for injunctive relief to protect their own 
interests. 
 
D. Statutory Remedies. 
 
Defendant moves to strike plaintiffs’ statutory claims for disgorgement, restitution, attorney fees, 
penalties, and treble damages.  The Court has granted defendant’s motion to strike all claims 
that rely on defendant’s alleged status as an unlicensed contractor based on the Court’s ruling 
in Part A-1 above. 
 
The Court has denied the motion as to the claim for restitution because plaintiffs have a 
statutory right to seek that remedy regardless of whether defendant was an unlicensed 
contractor.  Section 17203 of the Business and Professions Code provides that the trial court, in 
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a cause of action under the UCL may “restore to any person in interest any money” as 
restitution.  In the case at bar, plaintiffs might recover as restitution, for example the cost of the 
inferior materials that plaintiffs paid defendant to purchase.  The Court notes that the distinction 
between disgorgement and restitution is moot in the case at bar, because plaintiff does not seek 
non-restitutionary disgorgement.  (See generally, Feitelberg v. Credit Suisse First Boston, LLC 
(2005) 134 Cal.App.4th 997, 1013.) 
 
The Court has denied the motion as to plaintiffs’ claim for attorney fees, because the Court has 
overruled defendant’s demurrer to the cause of action for financial elder abuse.  (See, Welf. & 
Inst. Code, § 15657.5, subd (a).)  The court has denied the motion as to plaintiffs’ claim for 
treble damages on the same ground.  (See, Civ. Code, § 3345 [authorizing treble damages in 
actions involving elders if certain factual findings are made].) 
 
E. Declaratory Relief. 
 
Defendant also moves to strike plaintiffs’ claim for declaratory relief on the ground that plaintiffs 
have failed to state a cause of action for declaratory relief (there is no separate cause of action 
for declaratory relief).  The Court grants the motion as to this claim because the claim is 
superfluous, in light of plaintiffs’ other causes of action.  (See, Code Civ. Proc., § 1061; Hood v. 
Superior Court (1995) 33 Cal.App.4th 319, 323-324 [no need for declaratory relief when issues 
raised “were fully engaged by other causes of action”].  See also, General of America Ins. Co. v. 
Lilly (1968) 258 Cal.App.2d 465, 470.) 
 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

17.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
Defendant’s demurrer to plaintiffs’ Complaint is sustained as to the Seventh, Eighth, and Ninth 
Causes of Action, and is overruled as to the Third, Fourth, and Fifth Causes of Action.  The 
basis for this ruling is as follows. 
 
A. The Fraud Causes of Action. 
 
 A-1. The Special Demurrer. 
 
Defendant brings a special demurrer for uncertainty.  (Code Civ. Proc., § 430.10, subd. (f).)  
Such a demurrer for is strictly construed, even where a complaint is in some respects uncertain, 
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because ambiguities can be clarified under modern discovery procedures.  (Khoury v. Maly's of 
California, Inc. (1993) 14 Cal.App.4th 612, 616.)  The test for uncertainty is a pragmatic one: 
 
A special demurrer should not be sustained if the allegations are sufficiently clear to apprise the 
defendant of the issues that must be met, even if the allegations of the complaint may not be as 
clear and as detailed as might be desired.  [Citation omitted.] 
 
(Merlino v. West Coast Macaroni Mfg. Co. (1949) 90 Cal.App.2d 106, 108.) 
 
The Court overrules defendant’s special demurrer because the Complaint is reasonably clear as 
to defendant’s alleged acts of fraud. 
 
 A-2. The General Demurrer. 
 
Defendant brings a general demurrer to the Third, Fourth, and Fifth Causes of Action for 
intentional fraud and negligent misrepresentation.  (Cal. Code Civ. Proc., § 430.10, subd. (e).)  
The Court overrules defendant’s demurrer because plaintiff has alleged a viable fraud theory 
with adequate particularity. 
 
The Court agrees with some of defendant’s arguments.  For example, plaintiffs  have failed to 
adequately allege damage caused by defendant’s false representation that defendant 
maintained workers’ compensation insurance; there is no allegation that a worker was injured 
while working on plaintiff’s residence and made a claim against plaintiff.  Plaintiffs also have 
failed to adequately allege reasonable reliance on defendant’s premature demands for payment 
under the phased-payment schedule; it is clear from plaintiff’s own allegations that plaintiffs did 
not believe defendant’s representations concerning the status of the construction work or was 
otherwise entitled to payment; rather they were bullied into making the payments anyway.  
The proper cause of action for raising this misconduct is the cause of action for financial elder 
abuse. 
 
The Court has nevertheless overruled defendant’s demurrer because plaintiff has adequately 
alleged a theory that defendant made false representations concerning the quality of materials 
used in the construction work.  (See, Complaint, ¶¶ 60-62.)  Plaintiff reasonably relied on those 
representations by allowing defendant to use materials other than those specified in the 
construction contract.  While other fraud theories may be problematic, the Court cannot sustain 
a demurrer to only part of a cause of action.  (See, PH II, Inc. v. Superior Court (1995) 33 
Cal.App.4th 1680, 1682.) 
 
B. The Financial Elder Abuse Cause of Action. 
 
The Court has overruled defendant’s demurrer to the Seventh Cause of Action for financial elder 
abuse because plaintiffs have adequately alleged such abuse.  The trier of fact might find that 
defendant committed such abuse in the form of an “intent to defraud” and “undue influence.”  
(Welf. & Inst. Code, § 15610.30, subdivisions (a)(2) and (a)(3).) 
 
C. The Eighth and Ninth Causes of Action. 
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The Eighth and Ninth Causes of Action are for violation of the Unfair Competition Law (“UCL”).  
The Court has overruled defendant’s demurrer to this cause of action because plaintiffs have 
standing to seek restitution based on defendant’s alleged fraud, as is discussed in the Court’s 
ruling on the companion motion to strike. 
 
***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON MOTION TO QUASH OR MODIFY & FOR PROTECTIVE ORDERS 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
The Court rules as follows on defendant’s motion to quash. 

The motion to quash the subpoena of records from BAC Community Bank is moot.  The bank 
has certified that it has no records meeting the description set forth in the subpoena. 

With regard to the subpoena of records from Liberty Mutual Insurance Company, the subpoena 
is limited to the time period at issue in the Complaint: June 2018 through January 2019.  The 
subpoena is further limited to documents related to workers’ compensation insurance, and not to 
any other kind of insurance.  Liberty Mutual is directed to deliver the documents to defendant’s 
counsel, who shall then forward all non-privileged documents to plaintiffs’ counsel.  If 
defendant’s counsel withholds any assertedly privileged documents, he shall provide plaintiffs’ 
counsel with a privilege log. 

With regard to the subpoena of records from the State Compensation Insurance Fund, the 
subpoena is limited to the time period at issue in the Complaint: June 2018 through January 
2019.  Plaintiffs have alleged facts showing a potentially viable legal theory that defendant 
should be deemed an unlicensed contractor during this time period. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 
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19.  TIME:  9:00   CASE#: MSC19-01188 
CASE NAME: VALDEZ VS. PACIFIC MECHANICAL 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION & STAYING ACTION 
FILED BY PACIFIC MECHANICAL CORPORATION 
* TENTATIVE RULING: * 
 
 
Granted. No opposition.  

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

20.  TIME:  9:00   CASE#: MSC19-01333 
CASE NAME: SPRINKLE VS. MEJACE CORPORATION 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JASON SILVER, MEJACE CORPORATION 
* TENTATIVE RULING: * 
 

 

Before the Court is a demurrer (the “Demurrer”) filed by Defendant Mejace Corporation 
(“Mejace”) and Defendant Jason Silver (“Silver”) (collectively, “Defendants”). Plaintiffs Colin 
Sprinkle and Kelly Sprinkle (collectively, “Plaintiffs”) oppose the Demurrer. The Complaint 
pleads causes of action for (1) fraud/deceit/concealment/intentional misrepresentation; (2) 
unjust enrichment; (3) breach of contract; (4) breach of express warranty; and (5) express 
indemnity. 

For the following reasons, the Demurrer is sustained-in-part, with leave to amend with respect to 
the first cause of action, and overruled-in-part with respect to the remaining causes of action. 

Request for Judicial Notice 

Defendants request judicial notice of the Plaintiffs’ Complaint in this case. The Court need not 
take judicial notice of pleadings in its own file. The Request is denied. 

Analysis 

Fraud/Deceit/Concealment/Intentional Misrepresentation 

Fraud, deceit, fraudulent concealment, and intentional misrepresentation are each separate and 
distinct causes of action and yet the Plaintiffs’ Complaint notes them all under the single 
umbrella of first cause of action. The Complaint lacks clarity with respect to whether Plaintiffs 
intend to state a single cause of action under one or each of those bases in the alternative. 
Furthermore, Defendants’ demurrer is correct that the complaint lacks the specificity required of 
a fraud cause of action. See Lazar v. Super. Ct. (1996) 12 Cal.4th 631, 645. The Demurrer to 
the first cause of action is sustained, with leave to amend. The Court would welcome clarity with 
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respect to whether this is a single cause of action or four independent causes of action on any 
amended pleading. 

Unjust Enrichment-Assumpsit 

The elements for a claim of unjust enrichment are “receipt of a benefit and unjust retention of 
the benefit at the expense of another.” Lectrodryer v. SeoulBank (2000) 77 Cal.App.4th 723, 
726. “The theory of unjust enrichment requires one who acquires a benefit which may not justly 
be retained, to return either the thing or its equivalent to the aggrieved party so as not to be 
unjustly enriched.” Otworth v. Southern Pac. Transportation Co. (1985) 166 Cal.App.3d 452, 
460. It is not, strictly speaking, a theory of recovery, “ ‘but an effect: the result of a failure to 
make restitution under circumstances where it is equitable to do so.’ [Citation.] … It is 
synonymous with restitution.” Melchior v. New Line Productions, Inc. (2003) 106 Cal.App.4th 
779, 793. Ordinarily, restitution is required only if “ ‘the benefits were conferred by mistake, 
fraud, coercion or request.’ ” Nibbi Brothers, Inc. v. Home Federal Sav. & Loan Assn. (1988) 205 
Cal.App.3d 1415, 1422 (italics omitted). 

Defendants argue that this claim fails because “Plaintiffs failed to plead facts showing that 
Defendants have ill-gotten gains.” Dem. at 9:26-27. 

Plaintiffs’ theory of how Defendants received a benefit at Plaintiffs expense that they unjustly 
retained is unclear. The second cause of action has just the bare allegation that “in [t]he last four 
years, Defendants became indebted to Plaintiffs in amounts according to proof as the result of 
the aforementioned conduct attributed to Defendants. Defendants’ acts caused Plaintiffs to [p]ay 
Defendants money belonging to the Plaintiffs.” Complaint at ¶ 27. 

In their Opposition to the Demurrer, Plaintiffs argue that “restitution may be awarded in lieu of 
contract damages when the parties had an express contract that was procured by fraud or is 
unenforceable or ineffective for some other reason.” Opp. at ¶ 11:16-17.  

Plaintiffs are entitled to plead theories of recovery in the alternative. Furthermore, they have 
adequately alleged a cause of action for breach of contract as discussed further, below. The 
Demurrer to the second cause of action for unjust enrichment is overruled. 

Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821. 

Defendants demur to this cause of action only with respect to Defendant Jason Silver; they 
argue that Plaintiffs have not stated a cause of action against him because he was not a party to 
the Asset Purchase Agreement (Complaint Ex. K). In opposition, Plaintiffs argue that they have 
alleged sufficient facts to state a claim against Defendant Silver based on an alter ego theory of 
liability.  

To recover on an alter ego theory, a plaintiff need not use the words “alter ego,” but must allege 
sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation 
is treated as the sole actor. Vasey v. California Dance Co. (1977) 70 Cal.App.3d 742, 749. An 
allegation that a person owns all of the corporate stock and makes all of the management 
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decisions is insufficient to cause the court to disregard the corporate entity. Meadows v. Emett & 
Chandler (1950) 99 Cal.App.2d 496, 499. 

While not especially detailed, beyond the mere allegation that Silver had a unity of interest with 
Mejace (Complaint at ¶ 8), Plaintiffs also allege that Silver used Mejace as a device to avoid 
individual liability (id. at ¶ 9), that Mejace was inadequately capitalized (id. at ¶ 10), that Silver 
used Mejace’s assets for his personal use (id. at ¶ 11), that Silver exercised complete control 
and dominance over Mejace (id. at ¶ 12), and that Mejace’s activities did not adhere to 
corporate formalities (id. at ¶ 13). 

The Court finds that Plaintiffs have adequately alleged an alter ego theory against Defendant 
Silver at this stage of the proceedings. As a consequence, Defendant Silver’s demurrer 
Plaintiffs’ cause of action for breach of contract is overruled. 

Breach of Express Warranty 

Defendants demur to this cause of action on several grounds: (1) that Plaintiffs have failed to 
allege Defendant Mejace is out of compliance with applicable laws and environmental 
regulations, (2) that Plaintiffs have not established that the completeness, accuracy, or 
preparation of the financial documents were unsatisfactory, and (3) Plaintiff has failed to 
establish scienter. With respect to the latter two grounds, the Court notes that the Plaintiffs need 
only allege facts at this stage in the proceedings. With respect to the first ground, the Court 
notes that the Plaintiffs allege at p.9 Ex. P that “Jason had not been paying the therapists for 
sitting hours, which is an illegal practice.” Coupled with Plaintiffs alter ego allegations, Plaintiffs 
have alleged that Defendant Mejace is out of compliance with applicable laws. The Demurrer to 
this cause of action is overruled. 

 Express Indemnity 

The Demurrer to this cause of action is overruled for the same reasons as the cause of action 
for breach of contract; Plaintiffs have adequately alleged an alter ego theory against Defendant 
Silver. Defendant Silver’s Demurrer to Plaintiffs’ cause of action for express indemnity is 
overruled. 

 
***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

  

21.  TIME:  9:00   CASE#: MSC19-01603 
CASE NAME: CATERPILLAR FINANCIAL  VS.  JOE PLACENCIA 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY CATERPILLAR FINANCIAL SERVICES 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

 

 
ADD-ONS 

 

22.  TIME:  9:01   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION TO STRIKE 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
  
The Court continues the hearing on this motion to October 17, 2019. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

 

 

23.  TIME:  9:01   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO 4th Amended COMPLAINT 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to October 17, 2019. 

***If argument is requested on the above tentative ruling, counsel must contact Department 33 
and opposing counsel by 4:00 p.m.  Oral argument will be scheduled to be heard on October 4, 
2019 at 8:30 a.m. 

 

 

 


